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Court of Appeals of the District of Columbia. 


No. 3091. 

Luther F. Hall, Appellant, 


vs. 


The District of Columbia et al. 


a Supreme Court of the District of Columbia; 

Tn Equity. No. 34121. j 

Luther F. IIall, Plaintiff, 

j 

vs. 

The District of Columbia and Oliver P. New max, Louis Browx- 
low, and Charles W. Kutz, Commissioners of said District, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the alxwe-entitled cause, to wit:— 

1 Bill 

Filed Februarv 25, 191G. 


In the Supreme Court of the District of Columbia. 

Equity. No. 34121. j 

Luther F. Hall, Plaintiff, j 

vs. 

The District of Columbia and Oliver P. Newman, Ljouis Brown- 
low, and Charles W. Kutz, Commissioners of said District, 
Defendants. 

The petition of Luther F. Hall respectfully represents: 

1. That he is a citizen of the United States, a resident of the Dis- 

1—3091a 
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triet of Columbia, and brings this suit in his own right for the pur¬ 
pose of having cancelled certain assessments and tuxes claimed by 
the defendants to exist as liens upon and against the real estate of the 
plaintiff as hereinafter set forth, for alleged special improvements, 
and for the purpose of having said assessments and taxes removed 
as constituting a cloud upon the plaintiff s title to said real estate.. 

•>. That the defendant, the District of Columbia is a municipal 
corporation under the laws of ihe l nited States, exercising, now and 
at the time of the making of the assessments and levying of the 
taxes hereinafter set forth, taxation powers over the lands of the 
plaintiff hereinafter mentioned: and that the defendants. Oliver I\ 
Newman, Louis llrownlow and Charles \\ . Ivutz, are the Commis¬ 
sioners of said District, having all the power and authority 
2 by law conferred upon them as such; that all said defendants 
are sued as hereinafter set forth. 

:’>. That in the year 1898. one Corvallis M. Tapp was the owner and 
in possession of certain lands and real estate situate in the city oi 
Washington in Said District, known as part of Sub lot one hundred 
and eighteen (11-S) ihe same l>eing the seventeen (17) feet on alley, 
and of part of Sub-lot one hundred and nineteen (119), the same 
being the seventeen (17) feet on alley, in Square numbered Nine 
hundred and eightv-one (981). That thereafter by mesne convey¬ 
ances the plaintiff became and is now the owner and in possession of 
said described real estate, and as such is entitled to ha\e and en.jo\ 
his said property free from any apparent liens or claims of the said 
defendants, which cannot by reason of the law of the Statute of limi¬ 


tations he legallv enforced. 

4. That under the provisions of the Act of Congress of August <>, 
1890. on account of certain alleged alley improvements, the said 
District of Columbia assessed against and levied as a tax upon each 
of said parts of said sublots the sum of $58.57: said assessments and 
levies being made on July 19, 1898 and service of notice of the same 
being made on the said owner of said property on July 28. 189:1. 
Thar under the provisions of said act said assessments became 
charges against and liens u|K>n said property for the amount of said 
taxe.r That one third of each of said amounts so assessed became 
pavable within sixty days from the date of notice of each assessment; 
one third within one vear and the remaining third within two years 
from said date. The said Act further provided that in the event 

that said assessments should remain unpaid at the expiration 
:>> of two years from the date of service of such assessments that 
the property shall then become subject to sale therefor under 
the same conditions and penalties as are imposed by existing law for 
the non-pavment of general taxes. , T .» . » 

5. That thereafter to-wit: in April 1898 the said District ot Co¬ 
lumbia claiming that said assessments remained unpaid, advertised 
the said property for sale because of the alleged non-payment of said 
assessments, and in said month, at its annual delinquent tax sales, 
offered the said proper tv for sale, and itself bid in said property in 
accordance with the provisions of the laws governing sale for non- 
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payment of general taxes. That at the date of notice |of said assess¬ 
ments the said District entered upon its tax rolls and bjooks of assess¬ 
ments as charges and liens against the said property, the said 
amounts of said assessments and taxes, and hitherto has continued 
and now has entered and bourne upon said tax records As charges and 
liens against said property the said amounts of assessments and taxes 
together with interest and penalties. That the maintenance of said 
assessments and taxes upon the assessment books and Records of said 
District as undischarged liens upon the said property of plaintiff 
constitutes a cloud upon his title thereto, seriously I affecting the 
market value of said lots and otherwise injuring the plaintiff in the 
use and enjoyment of the same. 

b. That the said plaintiff, and those persons from whom lie de¬ 
rived title by said mesne conveyances have been continuously from 
said July 28, 1898 and is now in the open, notorious and adverse 
possession of said lots claiming the ownership! of the same 

4 against all the world, including said• District,!.and that by 
reason of said adverse possession and claim and jtlie bar of the 

statute of limitations there has become and is now Vested in said 
plaintiff* a good and valid title to said lots, free and discharged from 
any and all apparent lien or liens that are claimed bV said District 
by reason of said assessments and taxes, as aforesaid. That the said 
District is the only person who has an apparent claim against or lien 
on said property adverse to that of the plaintiff. 

7. That about the vear 1870 it was decided bv the General Term 
of this Court, that an assessment of taxation on real estate situate in 
said District; of more than twenty years' standing could not be en¬ 
forced, and that upon application to a Court of Equity the taxes 
carried on the assessment books of more than twenty years' standing 
would l>e decreed to be cancelled. That following tlifc principle of 
said decision it has been the custom of said District and its officials 
in that behalf acting, from a time shortly following the date of said 
decision until about a year ago. upon the application bf the owners 
of real estate therefor, to cancel assessments of more! than twenty 
years' standing, and thus relieve the real estate from thejapparent lien 
of such assessments. 

That since the date of said decision and by the provisions of the 
Code of Law for said District the period of limitations!of the life of 
said lien and the time within which such lien may bV enforced, or 
the assessments or taxes collected, have been reduced fijom twenty to 
fifteen years. And the plaintiff alleges that the said assessments and 
apparent liens herein complained of are not only of moi[e than fifteen 
years' standing but of more than twenty years' jstanding and 

5 that by reason of the statute of limitations thereto applicable 
and of the title acquired by said plaintiff by said adverse pos¬ 
session, the said assessments and liens are barred and have ceased to 
be valid and enforceable claims against said property,!although ap¬ 
parently they are subsisting liens. And said defendants are not at¬ 
tempting to enforce said claimed liens. 

8. That the plaintiff, as the owner and possessor of said property, 
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recently and before the filing of* this petition, in a due and proper 
manner, caused a request to be made to the defendants to cancel the 
said described assessments and apparent liens against his property, 
and thereby remove the cloud from bis title; but said defendants, 
notwithstanding the premises, refused to cancel said assessments or 
any of them l>efore and until this Court should direct them so to do. 
And the plaintiff alleges that the carrying of said assessment of 
taxes upon the records of said District and the refusal of said de¬ 
fendants to cancel the same as requested constitutes and continues a 
cloud upon his title to said property which entitles him to the inter¬ 
position and relief of this Court: and to have the said defendants 
enjoined from further carrying said assessments on the records of 
said District and directed to cancel the same: and to have said cloud 
removed from his said title and to have the Court establish and decree 
in him a good and valid title free from the alleged claim and lien 
arising from said assessments. 

The premises considered the plaintiff prays: 

1. That due process may issue against the defendants, and each 
of them, commanding them to appear and answer the exi- 
6 gencies of this petition. 

2. That the defendants be enjoined from further carrying 
on the records of said District the said described assessments and 
taxes against said real estate, and that they l>e decreed to cancel the 
same. 

o. That the title of the plaintiff to said described property be de¬ 
creed to l>e good and perfect in him by adverse possession. 

4. That there be issued a rule to show cause why the relief herein 
prayed should not be granted, and that upon the coming in of the 
return to said rule the relief prayed for be granted. 

5. That the plaintiff may have such other and further relief as 
the nature of the case may require and to the court may seem just 
and proper. 

LUTIIER F. HALL. 

JAR. E. PADGETT, 

WM. II. MANOGUE, 

Att’ys for Pl'ff. 

District of Columbia, #&: 

Luther F. Ilall being first duly sworn says that he is the plaintiff 
in the above entitled cause, that he has read the petition by him sub¬ 
scribed and knows the contents thereof, and that the facts therein 
stated are true as he vcrilv believes. 

LUTIIER F. IIALL. 

Suberibed and sworn to before me this 14" day of February 191 (>. 

[seal.] 5 D. II. ROLAND DRURY, 

Notary Public, 7). C\ 
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7 Motion to Dixmixx. 

Filed April 10, 1910. j 

* * * * * 5jC S(C 

Now come the defendants, the District of Columbia! and its Com¬ 
missioners, Oliver P. Newman, Louis Brownlow anil Charles W. 
Kutz and move the Court to dismiss the petition herein filed, for that, 

1. That the plaintiff in and hv his said petition has not set forth 
such facts as entitled him to relief in a Court of Equity}. 

2. That the said taxes and assessments set forth in the said peti¬ 
tion are not barred by the Statute of Limitations. 

o. That the statutory lien jdven for taxes and assessments is per¬ 
petual and one not limited to any specified time. 

4. That the said petition disclosed certain taxes due and unpaid 
and that no offer has been made on the part of the plaintiff to pay 
taxes conceded to be due. 

5. That the tax deeds set forth in the said petition jdo not consti¬ 
tute a cloud upon the title of the plaintiff to the land ip question. 

c. tl syme; 

F. IT. S.. 

F. IT. STEPHENS. 

Aitornej/# for Defendant*. 


8 Opinion. 

Filed February 21. 1917. 

A* / 

sje 5|e 3|C ' Jr - 5jc 5jc 

The bill prays that the defendants, the District of Columbia and 
the Commissioners, lie enjoined from carrying on theirecords of the 
District a certain assessment against real property owned by the 
plaintiff, and that they lie decreed to cancel the samej; also that the 
title of the plaintiff to the property he decreed to he gokni and perfect 
in him by adverse possession. The defendants demur jto the bill. 

The assessment was made in July 1893 under the jAct of August 
(!, 1890, (26 Stat. 29.'i) which relates to the improvement of alleys 
and not having been paid the property was sold as provided by law 
and bid in by the District. 

The statute provides that one-half the cost lie “charged against 
and become a lien upon the property abutting upon the line of such 
improvement ; v that the amount so assessed he payable in three in¬ 
stallments; that in case of default the property l>e “Subject to sale 
therefor under the same conditions and penalties as lire imposed by 
existing law for the non-payment of general taxes.” 

The statute relating to the sale of proper tv for delinquent taxes is 
the Act of July 1st, 1902, (32 Stat. 632). It provides! that on a sale 
and payment by a bidder of the taxes due the Collector shall issue 
a certificate of sale to him. and if the property shall not be redeemed 
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by the owner within two years by payment to the Collector for 
the benefit of the bolder of the certificate the Commissioner? 
9 are required to give a deed to the purchaser, bis heirs and 
devisees or assignees, which is to be taken as prima facie evi¬ 
dence of good and perfect title in fee simple to the property bought 
in. No deed, however, can be issued until all taxes and assessments 
against the property are paid, including taxes for the years for which 
the District lias previously purchased the property at tax sales. If 
the highest bidder does not make payment the Collector must issue 
a certificate to the next highest bidder, but if he does not pay the 
amount of his bid the property is to he considered as having Ikccii 
bid in by the District. 

Tt is further provided by the act last mentioned that unless the 
highest bid is sufficient to pay the taxes, penalties and costs, the 
Collector is required to purchase the property in the name of the 
District, and that property so bid in shall not be exempt from 
assessment and taxation but shall be assessed and taxed as other 
pro]>erty. If it is not redeemed by the owner within two years bv the 
payment of taxes for which it was sold and any that shall have been 
assessed thereafter, the Commissioners are required to “sell said 
pro]>erty at public or private sale, and to issue to any purchaser of 
such property a deed which shall have the same force and effect as 
the deed” to be delivered to a purchaser at the sale: but no such deed 
shall l>e issued after a purchase bv the District until all assessments 


and taxes due to the District shall have l>een paid in full. 

After the expiration of the period within which the owner of the 
property may redeem from the District a certificate of sale may be 
issued by the Collector to anyone who will pay the amount 
10 due at the time of the sale and that becomes due thereafter 
for taxes. If the owner does not redeem from the holder of 
such certificate within two years a deed shall be given to the holder 
which shall have the same force as though he had bought in the 
first instance. A proviso of the Act of 1<S92 reads: “That failure on 
the part of the District from any cause whatsoever to enforce the 
liens shall not release the property from any tax whatsoever that 
may be due the District.” 

The provisions of the statutes have been set forth thus at length 
so that it may l>e seen what Congress has said in regard to the dura¬ 
tion of the lien for assessments: what remedies Congress has pro¬ 
vided for enforcement of the lien and what rights the District of 
Columbia acquires upon bidding in the property upon a sale due to 
failure to pay the assessment. It is necessary to keep these pro¬ 
visions clearly in mind in view of the fact that 1 the plaintiff relies 
upon the presumption of payment due to lapse of time and on the 
statute of limitations in regard to the effect of adverse possession. 

Congress has not provided for a recovery of the amount of the 
assessment by a personal action against the owner of the property. 
In the alienee of any such provision. Congress having provided for 
a method of enforcement by sale of the property, an action of as¬ 
sumpsit or debt will not lie. Lane Co. v. Oregon, 7 Wall. 71; 
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Meriwether v. Garrett, 102 U. S. 472; 513; 1 CooleV Taxation, p. 
17. It seems clear that the presumption of payment!cannot be in¬ 
dulged when no remedy exists for the recovery of a judgment on a 
claim, and where there is no remedy bv wav of! foreclosure of 

11 the lien to secure the claim. Nor can the ordinary statute of 
limitations be made to apply to a case where no action could 

have b'oen brought at any time on the claim said to be barred. See 
Crocker v. Dougherty, 139 Cal. 521. It is familiar knowledge that 
statutes of limitations provide that time shall not be cfounted under 
them when there is incapacity to sue or inability to proceed because 
action is stayed. 

The statute of limitations cannot be pleaded in equity where the 
executor of the debtor has not taken out administration as there can 
be no laches under those circumstances. Story Eq. PI. :10th Ed. Sec. 
753. It is not claimed that the District has not endeavored to collect 
the assessment in the onlv manner provided bv the! statute. See 
Crocker vs. Dougherty, (supra.). 

Nothing was decided in the ca«e of Baltimore & Ohio R. R. Co. 
v. District of Columbia, 3 McArthur, 122, contrary toi the views ex¬ 
pressed above. That was a suit to enjoin the District from selling 
property of the defendant for default in the payment jof taxes. Ap¬ 
parently the District was threatening to sell for taxers levied more 
than twenty years prior to the institution of the suit, vchereas in the 
present case the District sold the property promptly, add within the 
time provided by law; and as already shown it was hot authorized 
to take any other step in the matter except to permit! the owner to 
redeem or to deliver a deed to the property to anybody willing to 
pay the amount of the assessment. 

It is alleged in the bill that the plaintiff and his predecessor in 
title who owned the property when the assessment was levied 

12 have since that time l>een in the open, notorious and adverse 
possession claiming ownership of the property assessed against 

all the world, including the District, and that by reason of such ad¬ 
verse possession the plaintiff is now under the statute of limitations 
vested with good title to the land, free and discharged from the ap¬ 
parent lien claimed by the District by reason of the assessment. 

In order that there shall be adverse possession there must be a 
disseizin. Abell v. Harris, 11 Gill J. 367. The possession must 
be hostile or adverse to the true owner. Ward v. Cochran, 150 U. S. 
597; Bradshaw v. Stott. 4 App. D. C. 527. There is no provision 
in the statutes authorizing the assessment and the sale to the effect 
that the District upon a purchase by jt at a tax sale or at any time 
thereafter shall become the owner of the property and entitled to 
take possession. If the District cannot find a purchaser it can do 
nothing but wait and hope. In the meanwhile the owner of the 
property can always redeem upon complying with the terms of the 
statute as to payment. It is well settled that pending the period 
for redemption even a purchaser who may eventually for failure to 
redeem become the owner of the fee has no title to the property, but 
simply has a lien. Hefner v. Northwestern Life Insurance Co.. 123 
U. S. 747; Cooper v. Shepardson, 51 Calc 298; Bennett v. Southern 
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Pine Co.. ol S. E. (Ga.) (>54; Jones v. Johnson, 00 Ga. 260; Elrod 
v. Groves, 11(5 (ia. 468; Fenton v. Way, 40 Iowa 190. He is not 
entitled to possession or to the rents, issues, and profits during the 
time alowed for redemption. (Georgia cases just cited.) 

In The City of Hartford v. Mechanics' Savings Bank, 79 
10 Conn. 38, the plaintiff was suing to foreclose a lien for an 
assessment, the complaint alleging that it remained due and 
unpaid. This allegation was denied and the defendant further al¬ 
leged in its answer that the cause of action did not accrue within 
twenty years; that for more than fifteen years the defendant and 
its predecessor in title had l>een in the exclusive, notorious and con¬ 
tinuous possession under a claim of right and without recognizing 
the continued existence of the lien; and that for more than twenty- 
five years the plaintiff had neglected to attempt to collect the as¬ 
sessment or enforce the lien, and was equitably estopped from main¬ 
taining the action. The lien was good until the amount due was 
paid. It was held that the city was not in the position of a mort¬ 
gagee of lands which had remained in the adverse possession of the 
mortgagor because a mortgage carries legal title and gives the right 
of immediate possession; that the city had no such title and there¬ 
fore the possession of the owner I>efore foreclosure could not be ad¬ 
verse to the City. Tt was held further that there was no merit in 
the defense of laches because the delay had not caused any loss to 
the defendant and that there was no support for the defense of an 
equitable estoppel as no one is ever estopped from asserting what 
would enable him to do a wrong. The defendant, the Court said, 
had not been misled by the long delay, not having lost the benefit 
of any defense which might have been made or of any evidence 
which might have been produced had suit been earlier brought. 

It has l>een held that the possession of the owner or those claim¬ 
ing under him at the time of a tax sale is not adverse to a 
14 purchaser at the sale, but that it is analogous to the possession 
of an execution-defendant after sale on a judgment. Hub- 
l>ell v. Weldon, Lid or (X. Y.) 139; Fort man vs. Wheeler, 84 Hun. 
278; Major v. Brush. 7 Ind. 232. Crocker v. Dougherty, (supra) 
seems to l>e to the contrary of these decisions but turned to some ex¬ 
tent on the use of the word “occupancy’’ in the statute. 

The bill does not allege that the assessment has been paid. The 
plaintiff has stated facts which if given in evidence at a trial under 
an allegation of payment and if the case were one in which the rule 
of presumption of payment should be applied would raise such a 
presumption, and if no evidence were offered on behalf of the Dis¬ 
trict would warrant a finding of payment. A plaintiff unwilling to 
incorporate in his bill a direct allegation of payment can plead the 
facts which if proved raise the presumption and negative the ex¬ 
istence of facts by which the presumption can be rebutted. See 
Henderson v. Henderson, 3 Denio, 314; Pattison v. Taylor, 8 Bar- 
l>our 250; Chatman v. Loomis, 36 Conn. 459: Hartford v. Mechanics 
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mg the question whether the rules for the construction of special 
verdicts afford a test for determining the nature of the rules of pre¬ 
sumption. The author quotes from an ancient case which says 
“That although verdicts, being the words of laymen, shall be taken 
according to their meaning and there need not so precise form in 
them as in pleading, yet the substance of the matter ought to appear 
either by express words, or by equivalent or tantamount. * * *” 
_ says “If the jury, in their special verdict: find demand 

lo and refusal, and negative other facts to the contrary, their 

. verdict may well l>e held to amount to a finding of conver¬ 

sion. But if they do not, then sound principles would forbid that 
conclusion.” 

The presumption of payment may be rebutted. Any legal evi¬ 
dence having a tendency to show non-payment is competent and if 
it produces conviction is sufficient. Walker v. Robinson, 136 Mass. 
280, Day v. Crossly, 1 <3 Mass. 433; Chatman v. Loomis, (supra). 
In the case last cited the plaintiff proved non-pavment by the direct 
testimony of the defendant. 

Another objection to the plaintiff’s right to recovery is that the 
statute of limitations is a statute of repose and not one of payment or 
cancellation. ft is a bar to the remedy only and does not extinguish 
or even impair the obligation of the debtor. It is available only as 
a defense and can never be asserted as a cause of action on behaif of 
the debtor or for conferring upon him a right of action, Cassell v. 
Lowry, 72 N. E. 640. In that case it appeared that the defendant 
claimed a vendor’s lien. His action to recover the balance due on 
the purchase price was barred. The Court held that this prevented 
him from enforcing his security but that the vendee was not there¬ 
fore entitled to have the cloud created by the vendor’s lien cancelled. 
The decision left the parties just where they were, saving that if the 
plaintiff paid his just debt there would be no cloud upon his title 
and no need of the court’s assistance. 


In an action by a mortgagor to quiet his title against the 
16 claim asserted by the mortgagee brought after the mortgage 
debt had liecome barred by the statute of limitations, the 
mortgagor is required to pay the amount due before he can obtain 
relief. Booth v. Hoskins, 75 Cal. 271. In Grant v. Burr, 54 Cal. 
298, the Court refused to enjoin a sale by trustees to whom land had 
been conveyed to secure a deed the statute of limitations having run 
before the attempted sale, the ground being that the running of the 
statute did not amount to an extinguishment or payment of the 
claim. In Luchs v. Christman, 42 App. D. C. 326, the Court decided 
that the plaintiff was not entitled to enjoin the District from giving 
a tax deed which would cloud his title unless he should pay the pur¬ 
chaser at the tax sale the amount paid for taxes with interest. The 
individual defendant was endeavoring to obtain a deed from the 
District after the right to the same had expired. It wsjs not claimed 
that the taxes were not properly levied. It appeared in Knox v. 
Gaddis, 1 App. D. C. 336, that the alleged cloud was created bv a tax 
deed over forty years old. The court said that the plaintiff, who 
was the record title owner and who sought to have the cloud removed, 
2—3091a 
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was himself guilty of laches, but that apart from this question the 
plaintiff was not entitled to recover without redeeming from the lien 
for taxes. 

The equitable principle that one seeking equity must do equity 
was announced in several of the cases in the preceding paragraph, 
and in one of them—Knox v. Gaddis—the Court said: “The com¬ 
plainant virtually seeks to get rid of the encumbrance, and at the 
same time to have the benefit of the taxes paid by the defendant and 
those under whom the defendant claims. This is not equity .' 9 The 
Supreme'Court said in National Bank v. Kimball, 108 U. S. 
17 782. that it had established the rule that no one could be per¬ 

mitted to go into a court of equity to enjoin the collection of 
a tax until he has shown himself entitled to the aid of the court by 
paying so much of the taxes assessed against him as can be plainly 
seen he ought to pay. 

It is not asserted that there was any invalidity in the assessment 
the record of which it is sought to have cancelled. The District of 
Columbia has a lien on the plaintiff's property to secure the payment 
of the amount due. The plaintiff will not need the aid of a court 
of equity until he shall have made an offer of payment of the amount 
due which has been refused. 

The motion to dismiss is granted with costs. 

Bv the Court: 

WALTER. I. McCOY, 

J ustice. 


Decree Sustaining Motion to Dismiss . 

Filed February 27, 1917. 

* * * * 5je * sje 

This cause having come on for hearing on the original bill filed 
herein and the motion to dismiss the same, and having been argued 
by counsel and considered by the Court.— 

Jt is, this 27th day of February, A. I). 1917, Adjudged. Ordered 
and Decreed that the said motion to dismiss be granted, and that the 
said bill be. and the same hereby is, finally dismissed at the cost of 
the plaintiff. 

WALTER I. McCOY, 

Associate Justice. 

18 From the foregoing decree the plaintiff notes an appeal in 
open Court and the bond for costs on appeal is hereby fixed 
at One Hundred Dollars. ($100.00). 

WALTER I. McCOY, 

Associate Justice. 


M emorandum. 

March 22, 1917.—Appeal Bond approved and filed. 
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Assignment of Errors. 
Filed April 4, 1917. 


* 


* 


* 


The plaintiff assigns the following errors of the Court in his ap¬ 
peal in the above entitled cause: 

1st. In granting the motion of the defendants to dismiss the bill 
of complaint. 

2nd. In not granting the relief prayed for in said bill. 

3rd. In holding that the bill should have alleged a payment of the 
assessments, and that the presumption of payments is the necessary 
basis of the statute of limitations. 

4th. In holding that there must be a disseizin in order to initiate 
adverse possession. 

nth. In holding that the statute of limitation bars the remedy 
. only, and does not extinguish the right. 

19 6th. In holding that the statute of limitatioris is available 
only as a defense, and can not l>e asserted as a cause for af¬ 
firmative relief. 

7th. In holding that the plaintiff must pay the taxes claimed to 
he barred by the limitations, before he can claim the relief prayed 
for. 

WM. H. MANOGUE, 

•TAS. E. PADGETT, 

Attorneys for Plaintiff. 

Served A pi. 2/17. 

F. IT. STEPHENS. 

Designation of Record. 

i 

Filed April 4,1917. 

* * * * * H 6 j ♦ 

i 

The clerk in making up the record will please include the follow¬ 
ing papers: 

1. The hill of complaint. 

2. The motion of defendants to dismiss said bill. 

3. Opinion of the Court. 

4. Decree granting motion of the defendants, and dismissing bill, 
with allowance of appeal in open court. 

Notation of appeal and filing of appeal bond. 

6. Assignment of errors. 

7. This designation of record. 

WM. TI. MANOGUE, 

JAS. E. PADGETT, 

Attorneys for Plaintiff. 

IS | 

Service of above this 2d dav of April, 1917. 

F. IT. STEPHENS, 

Ass't Corp. Counsel. 
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Columbia, hereby certify the foregoing pages numbered- from 1 to 
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| Seal Supreme Court of the District of Columbia. | 
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No. 3091. 


LUTHER F. HALL, Appellant, 


THE DISTRICT OF COLUMBIA ET AL., Appellees. 


BRIEF ON BEHALF OF THE APPELLEES. 


Statement of the Case. 

This is a bill in equity filed by the owner and occupant 
of parts of lots 118 and 119, in square 981, against jthe Com¬ 
missioners of the District of Columbia to cancel special assess¬ 
ments for alley improvements. The assessments complained 
of were levied under the act of August 6, 1890 (26 Stats., 
296). They were made upon July 19th, and service of notice 
made upon the then owner on July 23, 1903. Under the 
provisions of the act the assessments were payable in instal¬ 
ments, one-third within sixty days from the date of notice, 
one-third within one year, and the remaining third within 
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two years. The act further provided that the said assess¬ 
ments be “charged against and become a lien upon the prop¬ 
erty abutting upon the line of such improvements,” and that 
in case of default in payment of said instalments the prop¬ 
erty should be “subject to sale thereafter under the same 
conditions and penalties as are imposed by existing law for 
the non-payment of general taxes.” In April, 1896, the 
property was sold at the annual delinquent tax sale, because 
of the alleged failure to pay the assessment so levied, and 
was bid in at said sale by the District of Columbia. 

The plaintiff claims that the carrying of such assessment 
as a charge against the property is a cloud upon the plaintiff’s 
title and that the said assessments are now barred bv the 
statute of limitations. Further, the plaintiff claims that he 
has good title to the property by adverse possession; and for 
these various reasons the assessments should be cancelled 
upon the books of the District; that plaintiff has repeatedly 
made the request of the proper authorities to have such assess¬ 
ments cancelled and annulled, but the defendants have re¬ 
fused to cancel the same. 


ARGUMENT. 

I. 

Tax Laws. 

The law relating to the collection of general taxes which 
was adopted by reference for the enforcement of the special 
assessments levied under the act of 1890 was the act of March 
3, 1877 (19 Stats., 397). This act provided, section 5, that 
no property should be sold upon bids not sufficient to pay 
the taxes, penalties, and costs, but should be bid off in the 
name of the District of Columbia; that the District should 
apply to a court of equity to enforce the lien so acquired, 
and that such cases should be given precedence over current 
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business, and that a sale should be made of such property 

‘in the same manner as of foreclosures, mortgage, or trust 
deeds in said court.” 

It is interesting to note that this method of enforcing the 
collection of taxes was recognized both by the bifr and the 
District authorities as being entirely impracticable. It was 
early perceived that an attempt to make hundreds of tax 
cases bought in by the District take precedence over other 
equity business would result in a practical closing of the 
equity courts to other litigants, or that a mere Attempt to 
try these numerous cases in the equity courts would greatly 
hamper the orderly course of business in those courts. So, 
after several tentative but abortive efforts in this direction, 
the method provided by the statute was abandoned and for 
more than twenty years the District relied entirely! upon the 
ordinary tax sales, that is, sales to purchasers, to enforce the 
collection of taxes. 

On February 28, 1898 (80 Stat., 250), another law was 
passed covering all of the ground of the act of l|S77, with 
many new provisions, which entirely superseded the former 
act. This court has held in two cases that, while there are 
no express words of repeal in the act of 1898, this act replaced 
entirely the act of 1877, and that remedies to lx] enforced 
after the passage of the later act must be pursued pnder this 
act. 

Bride vs. Macfarland, 18 Appeals, 120, 125, 126. 

Rowlett vs. Nash, 38 Appeals, 598, 604. 

The act of 1898 provided that property bid in by the Dis¬ 
trict of Columbia, either before or after the passage qf the act, 
might, be sold by the District, either at private or public sale, 
to realize the delinquent tax. The aetfurther provided, section 
•■>, That failure on the part of the District from any cause 
whatsoever to enforce the liens acquired as aforesaid shall 
not release the property from any taxes whatsoever that may 
be due the District. ’ r lhe present statute in force relating 





to the collection of general taxes, act of July 1, 1902, con¬ 
tains substantially the same provision (32 Stat., 632, 635). 
The act of 1877 also contained a provision that the owner 
of the property should have two years from the time the 
property was bid in by the District within which to redeem. 
It will be ;seen that the act of February, 1898, was passed 
one year and ten months from the date of the sale com¬ 
plained of, April, 1896. No attempt was made or could be 
made to enforce the lien required by a bill in equity as pro¬ 
vided in the act of 1877. The bill contains the allegation 
(page 3), “the said defendants are not attempting to enforce 
said claimed liens." The District of Columbia could not have 
filed a bill under the act of 1877, because the two years pro¬ 
vided for within that act, within which owner might redeem 
the property, had not expired. Therefore, the only remedy 
which the District had, or which it has now, either under 
the act of 1898, or under the act of 1902, was to sell the prop¬ 
erty at pubjic or private sale for the delinquent tax. 


II. 

Statute of Limitations. 

Claim is made that a tax is barred by the statute of limi¬ 
tations under the provisions of section 1265 of the Code. 
I his section says, “No action shall be brought.” According 
to the express allegations of the bill no action has been 
brought or can be brought under existing law. The section 
applies solely to actions. It does not provide that the cause 
of action shall expire or that the debt shall be deemed paid. 
A very cursory reference to the books would satisfy the courts 
that this is not an action (Bradford vs. Southern Railway, 
195 U. S., 243, 248; Adjudged Words and Phrases, 1 Am. 
and Kng. Eneyc., 577). Moreover, limitations is a matter 
of defense, which may or may not be pleaded to an action, 
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and affords no ground for affirmative action on behalf of a 

litigant moving on that ground alone. 

In this jurisdiction there have been contrary decisions on 
the question of whether a tax was barred by the prdinar\ 
statutes of limitations. In Hogan vs. Ingle, 2 Cr. C. C., 3o2, 
the old circuit court decided that a distress for taxes: was not 
barred by the Maryland act of 1785. In D. C. vs. & G. 
R. R., 1 Mackey, 361, the court in general term held that 
a municipal tax was not barred by the Maryland act of 1715, 
then the act of limitations governing the District. This case 
was reversed by the Supreme Court, 132 U. S., 1, 1$, on the 
ground that the action against the railroad was assumpsit 
and the statute applied. The question of whether a tax 
would be barred in the same way was not discussefl by the 
Supreme Court. This is one of the cases relied on by the 
plaintiff Previous to the case in 1 Mackey, there was an¬ 
other case, D. C. w. Met. R. R, 3 Me A., 122, which held 
that taxes were presumed to l>e paid after the lapse of twenty 
years, like other debts. The reference made by the court 

was to Angell on Limitations, 83, which could not be traced 

(p. 136). 

III. I 

Not only has no action been brought by the District for 
the recovery of these taxes, but no action could be brought. 
All of the authorities agree that where a statutory remedy 
is provided for, that remedy is exclusive and no other remedy 

can be pursued. 

Burrows on Taxation, page 2o3. 

Wei tv on Taxation, section 1, note. | 

Black on Tax Titles, section 45. 

Cooley on Taxation, 1, 18, 19. 

37 Cyc., page 1240. 




IV. 


The writers on taxation also agree that where a lien for 
a tax is given by statute, the lien is perpetual in its nature, 
remains upon the property until the tax is paid, and is not 
barred by the ordinary statute of limitations. 

1 Cooley on Taxation, pages 20-21. 

2 Cooley on Taxation, page 873. 

2 Desty on Taxation, pages 732, 755. 

2 Page and Jones on Taxation by Assessment sec 
11G3. 

37 Cyc., 1301. 

Iowa Land Co. vs. Douglas Co., 8 S. I)., 401, 504. was an 
action to restrain the collection of personal taxes. Among 
the questions discussed was the one whether the tax was 
barred. The court said : 

“A tax is not a ‘debt,’ in the ordinary sense in 
which that term is used, but is a charge or burden 
imposed upon property for the benefit of the public. 
It is levied under the authority of the State, in the 
exercise of its sovereignty, for governmental purposes, 
or for some object connected therewith. Hence, the 
statute of limitations has no application to taxes 
levied under the authority of the State, and does not 
run against them. Even in some of those States 
where taxes are collected by action, the action is re¬ 
garded as one for enforcing a public right, and the 
courts hold that the statute of limitations will not 
run against it. Black, Tax Titles. 104; Greenwood 
vs. Town of La Salle, 137 Ill., 225; 28 N. K., 10,S9. 
In this State the payment of taxes is enforced by dis¬ 
tress and sale of the personal property, or sale of the 
real property, and no action in the courts is provided 
for or required. J lie proceeding is summary and 
statutory, and in no sense an action invoking the 
exercise of the judicial power of a court. Hence, pro¬ 
ceedings for the enforcement of the payment of taxes 
m this State do not come within the provisions of our 
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statute of limitations. Whether or not some pro¬ 
vision limiting the time for enforcing such Collection 
should be made, is a matter for the lawmaking 
power.” 

Williams vs. Bergin, 116 Cal., 56, was an action to collect 
a street assessment. One of the defenses was the statute of 
limitations; that the assessment was made more than three 
years after the performance of the work. The statute pre¬ 
scribed no time within which the assessment should! be made, 
and on this point the court held (p. 60): j 

“The .grounds urged by the defendant ih support 
of the demurrer, are, that, inasmuch as the statute 
provides that the superintendent shall make the as¬ 
sessment and issue the warrant thereon ‘after the con¬ 
tractor has fulfilled his contract’ to his satisfaction, 
a delay in making the same of more than three years 
after his acceptance of the work is unauthorized, and 
the. assessment and warrant issued by hiijn are in¬ 
capable of enforcement. As the statute does not pre¬ 
scribe any particular time after the acceptance of the 
work within which the superintendent shall issue the 
assessment and warrant, the mere lapse of time for 
more than the period fixed as the duration t>f the lien 
is not of itself a bar to their issuance, sirkce the is¬ 
suance may have been delayed by circumstances suffi¬ 
cient to justify the delay. Whether they were suffi¬ 
cient therefor was to be considered by the officer be¬ 
fore making the assessment, and. as lie is| presumed 
to have regularly performed his official duty, his act 
in making the assessment is entitled prima\facie to be 
considered valid if there could have been any cir¬ 
cumstances under which an assessment wpuld, after 
such lapse of time, have been authorized.” 

Mesker vs. Koch, 76 Ind., 68, was another action to re¬ 
strain the collection of a personal tax, on the ground, among 
others, that there was no lien on the property, because the 
treasurer had returned the duplicate and did not! have it in 
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his hands for collection. After citing the statute, showing 
the lien, the court observed (p. 74) : 

“The taxes were charged to owner of the property 
in the county where the property was situated, and 
was, therefore, within this section of the statute. The 
lien thus created continues until the taxes are paid, 
and the return of the duplicate in no manner im¬ 
pairs it.” 

In those States where the right of action is given bv a stat- 
ute, it has been generally held that where the statute of limi¬ 
tations has run against the action, the lien is also lost (2 
Cooley, 874). But it is evident that this doctrine does not 
apply to the present situation. 

V. 

Further, it might be observed that in the collection of 
taxes the city is engaged in a public or governmental func¬ 
tion, to which the statute of limitations does not apply, as it 
does in matters of private or purely municipal enterprises. 
Burrows on Taxation, page 9. 

Desty on Taxation, page 1050. 

Hamilton on Special Assessments, section 530. 

D. C. vs. Railroad, 1 Mackey, 361, 375. 

VI. 

The plaintiff comes into court asking for equitable relief, 
but does not proffer to do equity himself. There is no claim 
on his part that the law under which the assessment was laid 
is illegal, or that there was any irregularity or error in the as¬ 
sessment itself, nor any claim that it has been paid. The 
allegation of the bill is “the said District of Columbia 
claiming that said assessments remained unpaid, advertised 
the said property for sale because of the alleged non-payment 




of said assessments” (R., 2), and this the only allegation of 
the bill relating to payment. The presumption df law is 
that the public officers charged with a public duty proceeded 
properly, until, at least, there is some charge to the contrary. 
Omne p-rzcsumnuntur acta esse rite. For this failure of an 
offer to do equity the bill should be dismissed. 

Bank vs. Kimball, 108 U. S., 732. 

Knox vs. Gaddis, 1 App., 336. 

Burgdorf vs. D. C., 7 App., 405. 

j 

The plaintiff, also, was guilty of laches. If the limitation 
of fifteen years, which he invokes, applies, his cause of action 
arose fifteen years after the date of sale, April, lS98-pi. e., in 
April, 1911, and his bill was not filed until February, 1913. 
If the doctrine in Luchs vs. Christman, 42 App., 32;6, which 
he also invokes, applies to this case, he is himself barred by 
the statute of three years. If the tax is barred after three 
years, which is suggested by the plaintiff, his laches is so 
much the greater. 

The question of adverse possession does not apply to the 
case. There is no one claiming title to the property j and it is 
difficult to see how a claim of adverse possession can defeat 
a lien legally imposed. The question comes back, after all, 
to the validity of the lien. Moreover, the plaintiff cannot 
maintain a bill to establish adverse possession in himself 
while he is the record owner of the title. 

Harvey vs. Miller, 24 App., 51, 53. 

i 

The principles controlling this case are set forth with un¬ 
usual clearness and force in the careful opinion ofj the trial 
justice, found in the record on pages 5-10. 

Respectfully submitted, 

CONRAD H. SYME, | 
FRANCIS H. STEPHENS, 

Attorneys for Appellees. 

i 
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APPENDIX. 


Statutes Involved. 

Act of August 6, 1800 (26 Stat., 298): 

“For the improvement and repair of alleys and 
sidewalks and the construction of sewers and side¬ 
walks, of such form and materials as the Commis¬ 
sioners may determine, under the permit system, one 
hundred and sixty-five thousand dollars: * * * 

one-h!alf of the cost of such work so done, including 
material and lal>or, shall be charged against and be¬ 
come a lien upon the property abutting upon the line 
of such improvement, and shall be levied pro rata, ac¬ 
cording to the lineal frontage of each lot or part of lot 
abutting upon such improvement, within sixty days 
after making such assessment, and in order to reim¬ 
burse appropriations so expended one-half of the cost 
of such work so done, including labor and material, 
shall be charged against and become a lien upon the 
property abutting upon the line of the said work, and 
shall be levied pro rata upon said property, according 
to its lineal frontage, upon such terms and regulations 
as to notice to proprietors and the method and terms 
of such notice as shall seem to the Commissioners of 
the District of Columbia right and proper, due notice 
of such terms and regulations being given by publica¬ 
tion thereof in some newspaper published in the city 
of Washington for such time as said Commissioners 
shall prescribe, and the one-half so charged against 
such abutting property shall be paid as follows: Onc- 
third of the amount within sixty days from the date 
of service of notice of such assessment, without inter¬ 
est: one-third within one year and the remaining 
third within two years from the date of service of 
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notice of such assessment, and interest shall be 
charged at the rate of ten per centum per annum from 
the date of service of such notice on all amounts that 
shall remain unpaid at the expiration of thirty days 
after the sendee of the notice of such assessment: 
* * * and any property upon which such assess¬ 

ment and accrued interest thereon, or any part thereof, 
shall remain unpaid at the expiration of two years 
from the date of sendee of notice of such assessment, 
shall be subject to sale therefor under the same condi¬ 
tions and penalties as are imposed by existing law for 
the non-payment of general taxes, and the material 
purchased under appropriations for permit work shall 
be bought after due advertisement therefor, as re¬ 
quired by existing law.” 

Act of March 3, 1877 (19 S'tat., 397): j 

“That no property advertised as aforesaid shall be 
sold upon any bids not sufficient to meet the amounts 
of tax penalty and costs; but in case the highest bid 
upon any property is not sufficient to meet the taxes, 
penalty and costs" thereon said property shall there¬ 
upon be bid off by the said Commissioners or their suc¬ 
cessors in office, in the name of the District of Co¬ 
lumbia; but the property so bid off. shall Pot be ex¬ 
empted from assessment and taxation, but j shall be 
assessed and taxed as other property; and if wjithin two 
vears thereafter such property is not redeemed by the 
owner or owners thereof, by the payment of the taxes, 
penalties and costs due at the time of the offer of the 
sale, and that may have accrued after that date and 
ten per centum per annum thereon, or if any property 
two years after having been so bid off at any sale what¬ 
ever in the name of said District, under this or any 
other law, and whether heretofore or hereafter made 
is not or has not been so redeemed as aforesaid, then 
the Commissioners of the District or their successors 
in office shall, in the name and on Inffialf of the Dis¬ 
trict of Columbia apply to the Supreme Court of said 
District sitting in equity for the purpose of enforcing 
the lien acquired as aforesaid by said District on the 
property aforesaid, arid until such judicial proceed- 


i 
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ings shall be had the property so as aforesaid sold for 
taxes, land bid oil* in the name of the District, either 
at any sale heretofore made or at any side hereafter 
to be made, may be redeemed by the owner thereof by 
the payment of the taxes and all legal penalties and 
costs thereon. 

******* 

“Upon proof of the failure of the owner or owners 
of the property to redeem it as provided by law, unless 
it shall be shown by the defendant or defendants that 
the sale for taxes was irregular and void, the court 
shall, without unnecessary delay, giving these cases 
precedence over current business, decree the sale of 
said property to satisfy the taxes, penalties, costs, and 
interest due to the government of the District of Co¬ 
lumbia; and the costs of suit and said sale shall be 
had in,the same manner as of foreclosures, mortgages, 
or trust deeds in said court.’’ 

Act of February 28, 1898 (30 Stat,, 251): 

Provided, That no property advertised as aforesaid 
shall be sold upon any bid not sufficient to meet the 
amount of tax, penalty, and costs; but in case the 
highest bid upon any property is not sufficient to meet 
the taxes, penalties, and costs thereon said property 
shall thereupon be bid off by the said collector o“f 
taxes, in the name of the District of Columbia; but 
the property so bid off shall not be exempted from 
assessment and taxation, but shall be assessed and 
taxed as other property; and if within two years there¬ 
after such property is not redeemed bv the owner or 
owners thereof, or their legal representatives, bv the 
payment of the taxes, penalties, and costs due at the 
time of the sale, and that may have accrued after that 
date, and ten per centum per annum thereon, or if 
any property, two years after having been so bid off 
at any sale in the name of said District, under this or 
an;/ other lav;, whether heretofore or hereafter marie, 
is not or has not been so redeemed as aforesaid (unless 
it shall be shown that the sale for taxes was irregular 
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and void), then the Commissioners of the District, or 
their successors, shall, in the name of and|on behalf 
of the District of Columbia, sell said property at public 
or private sale and issue to any purchaser of such 
property a deed, which deed shall have the |ame force 
and effect as the deed hereinbefore provided for in this 
section for property sold at the regular anhual sale.” 


* 


* 


* 


* 


“Provided, however, That failure on the part of the 
District, from any cause whatsoever, to enforce the 
liens acquired aforesaid shall not release the property 
from any tax whatsoever that may be dub the Dis¬ 
trict.” 

I 

I 

Act of July 1, 1902 (32 Stat., 633-634): 

I 

“Provided, That no property advertised as aforesaid 
shall be sold upon any bid not sufficient to meet the 
amount of tax, penalty, and costs; but iff case the 
highest bid upon any property is not sufficient to meet 
the taxes, penalties, and costs thereon said property 
shall thereupon be bid off (634) by the saild collector 
of taxes, in the name of the District of Columbia; but 
the property so bid off shall not be exempted from 
assessment and taxation, but shall be assessed and 
taxed as other property; and if within two years there¬ 
after such property is not redeemed by the owner or 
owners thereof, or their legal representatives, by the 
payment of the taxes, penalties, and costs |due at the 
time of the sale and that may have accrued after that 
date, and eight per centum per annum thereon, or if 
any property two years after having been| so bid off 
at any sale in the name of said District under this act 
or any other law in force is not or has riot been so 
redeerned as aforesaid (unless it shall be shown that 
the sale for taxes was irregular and void), then the 
Commissioners of the District, or their successors, 
shall, in the name of and on behalf of the District of 
Columbia, sell said property at public or private sale 
and issue to any purchaser of such property a deed, 
which deed shall have the same force and effect as 
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the deed hereinbefore provided for in this section for 
property sold at the regular annual sale: Provided, 
however, That no such deed shall be issued until all 
assessments, taxes, costs, and charges due the District, 
of whatsoever nature, shall have been paid in full: 7 ' 

* * “Provided, however, That failure on the 

part of the District, from any cause whatsoever, to 
enforce the liens acquired aforesaid shall not release 
the property from any tax whatsoever that mav be due 
the District. 77 


( 35101 ) 
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APPELLANT'S BRIEF IN REPLY. 

In our prior brief it was inadvertently stated that the 
sale of the lots involved was made under the provisions 
of the Act of Congress of July 1,1902; this was incorrect, 
for the sale was made under the provisions of the Act 
of March 3, 1877. The Act of 1902 was a substantial 
re-enactment of the Act of February, 1898, before the 
enactment of which last act the sale was made. 

The sale was made because of the non-palyment of 
special assessments for paving done under tljie Act of 
August 6,1890, and not because of any taxes levied under 
the Act of 1877. The Act of August 6, 1890, expressly 
made the assessments liens upon the property, and no 
liens, because of said assessments, were created by the 
Act of 1877 or by that of 1898. The only relationship 
that the Act of 1877 bore to the assessments was that of 
providing a method by which the property could be sold 
for the non-payment of the assessment, for the Act of 
1S90, under which the assessments were made, provided 
that where any assessment should remain unpaid at the 


expiration of two years from the date of the service of 
notice of such assessment, the property on which the 
lien exists “shall be subject to sale therefor under the 
same conditions and penalties as are imposed by existing 
laws for the non-payment of general taxes.” Such law 
was the Act of 1S77, and in accordance with the pro¬ 
visions of that act the property was sold and bid in by 
the District in April, 1896, nearly two years before the 
Act of 1S9S was passed. 

It is contended by the District that the Act of 1898 
repealed in tko the Act of 1877. Then the question 
arises, What was the effect of the repealing act upon the 
assessments in question and the sale therefor? 

The Act of 1S77 provided that in cases where the Dis¬ 
trict bid in the property and the same was not redeemed 
within two years, then to enforce the lien the District 
should file a suit in equity. 

The repealing Act of 1898 contained no provision for 
the enforcement of the lien of the District upon the prop¬ 
erty bid in by it at sales made prior to the enactment of 
the Act of 1898. And the result must be that the law 
providing for the enforcement of the assessment being 
repealed, the assessment itself is annulled. 

But the District may contend that, while no provision 
is contained in the Act of 1898 for the enforcement of 
assessments and sales made to the District prior to its 
enactment, yet in such cases the District, as such pur¬ 
chaser, is in the same category, with all the vested rights 
and remedies, that it is in under sales made to it for the 
non-payment of general taxes under the said Act of 1898. 
In other words, the enforcement of the lien by suit in 
equity under the Act of 1877 is superseded by the stat¬ 
utory enforcement of the lien in vesting the title to the 
property in the District, with power to sell, at either 
private or public sale, and convey in fee simple, and 
the District, whether it became a purchaser before or 


after the Act of 18G8, is vested with the same kind of 
title. 

Under the Act of 1898, the tax created a lien which 
continued until the public sale, when it became merged 
into an equitable title of the purchaser, and upon the 
expiration of the redemption period, the equitable title 
became merged into a legal, fee simple title, vfith all its 
rights, remedies, and incidents. 

Now, assuming that the District became the pur¬ 
chaser ot the lots in question under the provisions of the 
Act of 1898, what was the effect of such purchase on the 
legal title to the lots? 

1. What title did the District acquire? 

A lien existing upon real property for unpaid 
taxes or special assessments is extinguished by a 
sale of the property to enforce the lieiji, whether 
the purchaser be a private person or a municipal 
corporation. 

O’Connell vs. Sanford, 256 Ill., 62. 

Bradford vs. Lafarge, 30 La. Ann., 432. 

Philadelphia vs. Meager, 67 Pa. StL 345. 

Hess vs. Potts, 32 Pa. St., 407. 

37 Cyc, 1149. 

When the State bids in the land at a tax sale, 
it acquires a lien on the land for the tax, until the 
expiration of the two years’ term, when, if the land 
is not redeemed, the fee simple title vests in the 
State. 

James vs. Blanton, 134 Ky., 803. 

De Forrest vs. Thompson, 40 Fed., 375. 

Bennet vs. Hunter, 9 Wall., 326. 

It was not necessary that the District should 
have received a deed to itself in order that the 
title vest, but the title to the land vested in it by 
operation of law. 

Baldwin vs. Ely, 66 W’is., 171. 

Neal vs. Andrews, 53 Ark., 445. 

Cooley on Taxation (2d Ed.), 461, 466. 







The title of the District to the lots from the 
time of its vesting clothed the District not merely 
with the titfe of the owner who had been assessed 
for the taxes and had failed to pay them, but with 
a new and complete title in the lots, \mder an 
independent grant, which barred or extinguished 
all prior titles and incumbrances and all equities 
arising out of them. 

Hefner vs. Northern Mont. Ins. Co., 123 
U. S., 747. 

Turner vs. Smith, 14 Wall., 553. 

Brewer vs. D. C., 5 Mack., 274. 

2. What became of the title of the owner? 

Where the two years allowed for redemption 
from a tax sale has run without any redemption 
by the owner of the land, the title of the owner 
becomes totally extinguished, there not being left 
in him a spark of interest on which a release could 
operate. Lightner vs. Mooney, 10 Watts, 407. 
He is not entitled to become a party to any pro¬ 
ceeding afterwards affecting the land. McClure 
vs. Mait’and, 24 W. Va., 561. And where the 
State is the purchaser, the former owner is not 
entitled to become such party. De Forrest vs. 
Thompson, 40 Fed., 375; Smith vs. Luddington, 
17 Wis., 334; Gouraux vs. Beaullin, 123 La., 684. 

The title of the tax sale purchaser is not derived 
from but in antagonism of the former owner. 
There is no privity of estate between them. 
Neither holds any duty to the other, nor estopped 
from making any claim against the other. 

Hussman vs. Durham, 165 U. S., 144. 

3. What were the rights and remedies of the District 
after it became the purchaser of the lots? 

A purchaser at a tax sale in whom title has 
vested may bring ejectment in the common law 
courts to obtain possession. 

Allen vs. McCabe, 93 Mo., 138. 

Cooley on Taxation, 1056. 

Board of Regents vs. Suiscott, 30 Kan., 240. 

Rowlett vs. Nash, 38 App. D. C., 598. 
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4. Was the title of the District to the lots liable to extin¬ 
guishment by the adverse possession of another? 

There may be adverse possession of lairds which 
are owned by municipalities that are nojt subject 
to any public trust or public use. 

3 Dill, on Mun. Corp., sec. 1188, nqte. 

Kearney vs. Westchester, 199 Pa. St-, 396. 

San Francisco vs. Straut, 84 Cal., 124. 

Bedford vs. Williams, 133 Ind., 562. 

Palmer vs. Jones, 188 Mo., 163. 

Helena vs. Horner, 58 Ark., 151. 

When a county holds lands which it may sell 
and convey without a breach of duty,! it holds 
the same as an individual, and its title may be 
defeated by adverse possession for the period 
required by limitations. | 

Hammond vs. Shepard, 186 Ill., 235. 

Cincinnati vs. Evans, 5 Ohio St., 594. 

Orford Tp. vs. Columbia, 38 Ohio pt., 87. 

Evans vs. Erie County, 66 Pa. St., p22. 

Thompson vs. Mayor, 39 N. Y. Suppl., 248. 


Continued possession on the part of the owner 
of land at the time of the sale for taxes, for the 
length of time required by the Statute of Limita¬ 
tions, will bar all claims of the tax purchaser. 

Micker vs. Barton, 194 Ill., 446. 

Clark vs. Sexton, 122 Iowa, 310. 


Hollenback vs. Ess, 31 Kan., 87. 
Smith vs. Ford, 48 Wis., 115. 


Now, the appellant submits that the conclusions from 
ae foregoing are: That the District, after the period of 
ademption, became vested with the fee simple title 
ae lots, and the remedies that pertained to such owner- 
hip- that the title of the assessed owner became abso- 
itely extinguished, his record title ceased to exist, and 
is relationship to the land and to the District became 
hat of a stranger: that the title of the District became 
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subject to the adverse possession of him or any other 
person; that as the appellant in his bill alleges that he 
has acquired the title to the lots by adverse possession 
and the defendants by their demurrer admit that alle¬ 
gation to be true, the court must so find, unless the land 
was not subject to adverse possession during the owner¬ 
ship oi the District, which can not be maintained; and 
as appellant’s bill alleges that the District is the only 
person having an apparent claim of record adverse to 
appellant and the demurrer admits the truth thereof, 
the appellant is entitled to a decree declaring his title 
perfect. 

The failure on the part of the District to pursue sit 
remedy as owner of the land was not a failure to enforce 
its lien for taxes, and the Statute of Limitations and 
principles of adverse possession apply. 

County of Boone vs. Railroad Co., 139 U. S., 684. 

Now, it is claimed that the Act of 1898 repealed the 
Act of 1877, under the provisions of which latter Act the 
lots in suit had been sold prior to the enactment of the 
former Act. This Act did not purport to provide for the 
sale of land for taxes that had already been sold, for it 
expressly stated that land which had once been sold 
for taxes should not again be advertised for sale for the 
same tax. It provides only for sales to be made after 
the date of its enactment, and as to prior sales it provided 
no remedy for enforcing the liens acquired by such sales, 
or, as in the case at bar, the lien created expressly by the 
act authorizing the assessment. The Act of 1898 re¬ 
pealed the only remedy for enforcing the lien of the assess¬ 
ment in the present case as provided by the Act of 1877, 
and itself provided no new remedy for collecting the 
unpaid assessment, and the effect was, we submit, to 
annul the assessment. 

A repeal of a law under which a tax is levied at 
any time before the tax is collected, generally 
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puts an end to the tax, unless provision is made 
for its continuance in the repealing act. 

Meriweather vs. Garrett, 102 U. S., 472. 

Or, if it be held that the assessment was not extin¬ 
guished by the repeal of the Act of 18/7, but that the 
assessment remained intact although the law provided 
no remedy for enforcing the same, then, we submit, the 
jurisdiction of the Equity Court attached to enforce the 
lien of the assessment, as in the case of any Other lien 
on real estate. 

It must be remembered that the lien of the assessment 
in the case at bar did not arise from any sile of the 
property at the sale under the Act of 1877 fOr general 
taxes, or undei any proceedings or provisions of the Act 
of 1898, but was expressly created by the Act of 1890, 
and by that Act exclusively. 

A lien created by the terms of a statute author¬ 
izing the assessment and collection of taxes, exists 
and attaches only according to the terms and 
conditions as are prescribed by the statute 
creating it. 

Lyon vs. Alley, 130 U. S., 177. 

Washington vs. Pratt, 8 W heat., 681. 

Then this assessment from the time of the notice 
thereof being expressly by the act made a lien on the 
property, and since the repeal of the Act of 1877, there 
being no existing statutory remedy for enforcing the 
lien, the Equity Court had jurisdiction to enforce the 
same under its general powers, and the District had its 
remedy in that court ; and upon the expiration of the 
period of redemption, the Statute of Limitations com¬ 
menced to run against the District. 

Where an assessment is made a lien tjhe amount 
thereof may be recovered by a bill in Equity. If 
the assessments are liens they are enforceable m 
equity at the instance of the municipality. 
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Garrett vs. Memphis, 5 Fed., 860. 

Bank vs. Northwestern Ins. Co., 89 Fed., 610. 
Perry vs. Railroad Co., 58 Ala., 564. 

Johnson vs. Armour, 31 Fla., 428. 

Dollar Sav. Bk. vs. U. S., 19 Wall., 227. 

The District, in its brief, has argued that the appellant 
has lost his right to the relief claimed by reason of his 
laches. The answer is: 

Laches can not be imputed to one in the peace¬ 
able possession of land for delay in resorting to a 
court of equity for relief, the possession is 
notice to all of the possessor’s equitable rights, 
and he needs to assert them only when he finds 
occasion to do so. 

Ruckman vs. Corey, 129 U. S., 387. 

Brainard vs. Buck, 184 U. S., 109. 

Myers vs. Mayhew, 23 App. D. C., 205. 

The right to maintain a suit to remove a cloud 
from a title is a continuing one, to which the 
Statute of Limitations is not applicable. 

Cooper vs. Rhea, 82 Kan., 109. 

Beatty vs. Hastings, 63 Nebr., 26. 

Coal Co. vs. Doran, 142 U. S., 417. 

The claim of appellant has these two aspects: 

1- If the District became vested with the title to the 
lots in fee, then the appellant is entitled to his remedy 
by reason of his adverse possession. 

2. If the District did not become vested with a fee 
title, then the failure on its part to have the lien of the 
assessment enforced entitles the appellant, by reason of 
the Statute of Limitations, to the decree of this court 
directing the removal of the cloud on his title that such 
assessment lien creates. 

Respectfully submitted. 

JAS. E. PADGETT, 

WM. H. MANOGUE, 
Attorneys for Appellant. 
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